
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

HONORABLE A. BRUCE CAMPBELL

In re: )
MICHAEL J. MIKELSON ) Case No. 13-21830 ABC

) Chapter 13
Debtor. )

ORDER ON DEBTOR’S REQUEST FOR CONFIRMATION OF DEBTOR’S 
AMENDED PLAN (DOCKET #46) AND VACATING HEARING

Before the Court is Debtor’s Verification of Confirmable Plan (“Verification”) and
Debtor’s Amended Plan filed on March 17, 2014 at Docket # 46 (“Amended Plan”).  A hearing
on confirmation of that Amended Plan and any objections filed thereto is set to commence on
April 10, 2014.   Upon the filing of the Amended Plan, all objectors withdrew their objections and
Debtor filed his Verification requesting confirmation of his Amended Plan.  The Court has
reviewed the Amended Plan and the record in this case.  Having done so, the Court cannot find
that the Amended Plan as proposed complies with 11 U.S.C. §§ 1322(b)(1), 1325(a)(1) and
1325(a)(4).  

Debtor’s Amended Plan includes a liquidation analysis which indicates that Class 4
unsecured creditors would receive $30,700 in a Chapter 7 liquidation.  Debtor’s Amended Plan
proposes to pay his Class 4 creditors only $4,391.82.  Yet, the proofs of claims filed by unsecured
creditors in the case total approximately $34,453.  

Of the proofs of claim filed by unsecured creditors, approximately $30,000 is attributable
to a proof of claim filed the ECMC, for Debtor’s student loan made by Montana Guaranteed
Student Loan Program (“Student Loan”).  Debtor does not create a separate class for his Student
Loan obligation but represents in his Amended Plan that the Student Loan is “in deferrment, and
shall be paid directly.” 

If this case were liquidated in a Chapter 7 case, the Student Loan would share in the
approximately $30,000 available to pay unsecured creditors.  Debtor’s Amended Plan purports to
preclude the Student Loan creditor from participating in any distribution.  Thus, in the absence of
the Student Loan creditor’s consent to such treatment, this Court cannot confirm a plan which
does not meet the best interest of creditors’ test of section 1325(a)(4).

Additionally, Debtor represents that the Student Loan is “in deferrment,” and will be paid
directly.  Debtor does not include any line item in his Schedule J for a payment on the Student
Loan.  Thus, the Court can only infer that direct payments will resume sometime in the future,
and, most likely, not until some time after the Debtor has completed his payments under his
Amended Plan.  If that is the case, and if the Student Loan Creditor has not agreed to such
treatment, Debtor’s Student Loan creditor is being unfairly discriminated against. 
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Under his Amended Plan, Debtor will pay all his other unsecured creditors 100% of their
claims in 36 months.   Debtor’s Amended Plan intends to preclude his Student Loan creditor from
receiving any payment under his Amended Plan and, it appears, Debtor would not resume paying
the Student Loan creditor until some time in the future, potentially after the 36 month term of the
Amended Plan.  If the Student Loan creditor consents to such treatment, then the Court could
confirm Debtor’s Amended Plan.  Accordingly, it is

ORDERED that Debtor’s request for confirmation of his Amended Plan made in his
Verification is DENIED; and it is

FURTHER ORDERED that Debtor is afforded 14 days from the entry of this Order to file
either: (1) an amended plan which complies with sections 1322(b)(1), 1325(a)(1) and 1325(a)(4),
and a L.B.Form 3015-1.7 Notice (“Notice”), and mail that amended plan and Notice to the
Student Loan creditor, adversely affected creditors, if any, the Chapter 13 Trustee, any prior
objectors, and any entity which filed an entry of appearance and request for notice in this case; or
(2) the written consent of the Student Loan creditor to the treatment Debtor proposes in his
Amended Plan, failing which, this case may be dismissed; and it is

FURTHER ORDERED that if Debtor files an amended plan, the time to object to such
amended plan may be shortened to 14 days; and it is 

FURTHER ORDERED that if Debtor files an amended plan, he shall file within seven (7)
days of the 14 day time to object set forth in the Notice, either a certificate of contested matter, if
an objection is filed; or, if no objection is filed, a NEW Verification of Confirmable Plan, failing
which, this case may be dismissed; and it is 

FURTHER ORDERED that if Debtor files instead the written consent of the Student Loan
creditor to the Debtor’s Amended Plan, he shall file with that written consent, a NEW
Verification of Confirmable Plan, failing which, this case may be dismissed; and it is

FURTHER ORDERED that the hearing set for April 10, 2014 is VACATED. 

DATED: April 11, 2014, nunc pro tunc  April 9, 2014

BY THE COURT:

________________________________
A. Bruce Campbell
United States Bankruptcy Judge
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